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OT3bIB

Beayuieil oprann3auuu — QeiepajabHOro rocyiapcTBeHHOro aBTOHOMHOIO
0o0pa3zoBaTe/ILHOIO yUpeKIeHHus Bbicuiero o0pasopanus «banTuiickui
denepanbublii yHuBepeHTeT nMeHH Ummanyuina Kanra» Ha qjucceprauuio
3eiinajioBoii Parumbl AsineBHbI Ha TeMy: «He3ak/I04€HHOCTh rPpaaaHCKO-
NPaBOBOro [0roBopa: Mpob/ieMbl TEOPHH H NPAKTHKH», MPEACTABICHHYIO Ha
COMCKAaHHe YUEHOH cTeneHH KAHIAHAATA IOPHIHYECKHX HAyK MO
cnennaabHocTH 12.00.03 — rpaskaaHckoe NpaBo; NpeAnpUHHEMATEIbCKOE
NpaBo; ceMeiiHOe NPaBo; MEKAYHAPOAHOE YacTHOE NPaBo

BriOpanHas CoMCKaTeaeM TeMa JUCCEPTAMOHHOIO MCCIIEOBaHUS SABIACTCS
aKTyaJbHOH, y4uThIBas MEpBOCTEINIEHHOE obpalleHHe CyOBEKTOB IpaXKAaHCKOIro
MpaBa WMEHHO K KaTeropHM J0TOBOpa [Jis yperyinpoBaHHs PasJMYHOro poja
OTHOLIEHWH B cdepe TIpaKIaHCKOro TpaBa, Mpouecc pehOpMUPOBAHUS
rpaXkJIaHCKOTO 3aKOHOZATEeNIbCTBA B HACTOAIIEE BPEMS, & TAK)Ke BOSHUKIINH B 3TOH
CBA3M LENBI KOMIUIEKC IMCKYCCHOHHBIX BONpPOCOB W IpobieM B o6sactu
He3aKIIOUEeHHOCTH Joroopa. Kak crnpaBenaMBO OTMEYaeT CaM COHCKATelb,
«UCCIIeIOBaHUs, TOCBALIEHHBIE M3YYEHWIO M aHalu3y NPaBOBBIX MEXaHHU3MOB,
HANpaBleHHBIX Ha CTaOWIM3alLMI0O COBPEMEHHOTO TIPaXKIaHCKOro obopora M
3alUTy OCIApMBAEMBIX MPaB ¥ CBOOOJ €ro CyObeKTOB, MIHPOKO MPUMEHSIOIIMXCH
Ha TNpaKTHKe, HecyT B ce0€e BBICOKYIO CTENeHb aKTYalbHOCTH» (ctp. 6

JUCCEpTaLUN).



Ha ctp. 7 nrccepraiiid aBTOPOM ¢ YYETOM TE€MBI GKTYAILHOCTH PamMOTHO
OTIpeAeNieHb] 3aaduy M1 JOCTIDKEHMA TIOCTABIIEHHOH IIepen NCCIeI0BAHUEM HENH
— «BBIIBUTH ITOHATHE W CYIMHOCTH KOHCTPYKIMHE HE3aKIFOUEHHOCTH J0roBOpa KakK
OPHIMYECKOTO (AaKTa U HHCTUTYTA ITPAXIaHCKOIO IpaBay.

CrpykTypa  O¥ccepTallMi  coobpasHO  [OCTaBHeHHOM  HelH U
cOPMHPOBAHHBIM 3aIadaM SBJIIETCH JIOTHYECKH [OclenoBaTelbHOM, obiamaet
BHYTPEHHHM €JMHCTBOM, a W3JIOKEHHE Marepuaja — JHOCTATOYHO EMKHM.
Coucxarenp HAYWHAET UCCNETOBAHUE C BONPOCOB BO3HUKHOBEHUS U CTAHOBJICHIS
KOHCTPYKIIHH HEe3aKF0YeHHOCTH HROrOBOPa, IEHE3HCa DAa3sBUTHA IPakIaHCKo-
MPABOBOI'O PEryIMpOBAaHWs [JAHHBIX OTHOILUCHHH, 3aT€M BEBIABAIET NOHSTHE,
CYIIHOCTh OAHHOM KaTeropHH M OCTAHABIMBAETCA HA MPOONEMHBIX acCHeKrax
TIIpH3HAHNS JOTOBOPE HE3aKMIOUEHHBIM, MOCISACTBHIAX TAKOTO NPU3HAHN.

PabGoTa HaAnMcaHAa XOPOIIUM JIMTEPaTYPHBIM S3bIKOM, BO BCEX CIHydasx
HUTHPOBAHHA aBTOPOM HaanexanmM ofpasoM opOopMIIEHS! CCBUIKYL.

[NpeacTaBieHnoe OUCCepPTAUOHHOE McclaeoBanne, 0e3ycnosHo, oblagaeT
HOBHM3HOY, IIOCKONBKY IIPEJCTaBiCH MONHOUCHHBIA KOMIUIEKCHEIH aHAH3
KaTEropHH HE3aKMOUEHHOCTH KaAK ¢ TCOPETHHECKOH, TaK U ¢ IPAKTHIECKOH TOYKU
3peHUA, B TOM 4YMCIe B NPETOMICHHH C BHOBb BBENEHHBIMM B I'pakIaHCKuH
xkomexc Poccuiickoit ®enepanum HOpMamu npaBa B JaHHOH  cdepe.
JlMccepTaMOHHOE HCCIENOBAHHE CONEPXKHUT HOBBIE HAyJIHBIE DE3yIbTaThi, TEM
caMBIM BOCIIONHSAET HEIOCTATOUHYK) CTEIIeHb HAydHOH pa3paboTaHHOCTH TeMBI B
pacCMATPUBAEMOM ABTOPOM ACIEKTE U oOBeMe.

CoHcKaTeeM HCHONB30BaH [OCTATOYHEIN 00BEM HOPMATHBHOIO U
HAYYHOTO  MaTephana, a  Takke  Marepuansl  CyAeGHOM — IpaKTHKH.
JuccepTallHOHHOE HCCHEHOBAHNE COACPKHUT CCPhe3HbIE PAcCyKACHHA aBTOpa O
paBOBOM IpHUpOAe HE3AKIOUEHHOCTH [OroBopa, NPOOGIEMHBIX —BOHPOCAX
IPUMEHEHNIS PACCMATPUBAEMOM TEOPETHYECKOH KOHCTPYKIMH Ha IPaKTHKE.

TIpensIoKeHHEIE COMCKATENeM PEIIeHHs] apryMEHTHPOBAHbI B KPUTHYCCKH

OLIEHEHEI 110 CPaBHEHNIO ¢ APYTUMH H3BCCTHBEIMH penieHnAMH.



BrineusnoxeHHoe — II03BONISET  TOBOPUTh O  BBICOKOM  YPOBHE
060CHOBAaHHOCTH U JJOCTOBEPHOCTH PE3YILTAaTOB HCCHEI0BAHNA.

Co MHOIrMMY BEIBOJAGMH aBTOpPa MOXHO COITIACHTECA. Tak, IpeAcTaBIiaeTCs
TIPABUIBHBIM BBIBOJX 8BTOPA, YTO HE3AKIIOUEHHOCTh JOTOBOPA — CAMOCTOATEIbHBIH
WHCTUTYT  IPaXJAHCKOTO  MpaBa, HE  COBINAJAOIMMH ¢ HHCTHTYTOM
menelcTBUTeNbHOCTH  cAenok {ctp. 68 muccepramuu). B TomoxeHHMH 5,
BBIHOCHMOM HAa 34Ty, aBTOp ODOCHOBBIBAET, YTO CIENYET Pa3liudark IIPEaMET
HENCUCTBUTENLHOCTH, B KA4eCTBE KOTOPOTO BBICTYIAeT CJeliKa, W IIpeIMeT
HE3aKJIIOUEHHOCTH, KOTOPBIM SBISETCS JOTOBOP B INENOM Kak PETYIITOP
OTHOIIGHUM CTOPOH.

3aciyXHUBaeT MONOKUTEILHOH OIEHKH BBIBOZ, aBTOpa PaboTHL (II0HOXKEHNE
6, BBIHOCHMOE Ha 3alKUTy) O IIPU3HAHUAM JOrOoBOpa HE3AKIFOYEHHBIM KakK
CaMOCTOSITENBHOTO crocofa 3auuThl rpaxiaHckux Ipas. IIpm sTom  aBTOp
0BOCHOBAHHO IIpemjiaraeT MCXOAMTh M3 KOMIIIEKCHOTO IIOAXO0NA ¥ TTOHHMaHUA
3al{ATHl HpaBa Kak [IpaBoBOro pesylprara.

IlpencraBnger wHTEpEC A JanbHEHINeH JHCKYCCHH PacCyXIeHUA
COMCKAaTEeIs © TOM, YTO HE3aKNIOUEeHHOCTL HOroBOpa MOXKHO OTHECTH K
CaMOCTOSTCIIGHOMY HETHIIMYHOMY OTPHIATEIBHOMY IOPHAMYECKOMY (axry,
TIPOSIBIISIONIEMYCSL B KOHCTaTalWH OTCYTCTBHA JoroBopa (CTp. 56 Iuccepranu),
ocoGomy crocoby 3amuTs! npasa (cTp. 124-126 juccepTalmu) | 1Ip.

Ciepyer UTOINEPXKATH INPESUIOKCHHYI0  ABTOPOM  CaMOCTOATENBHYIO
KNacCU(UKAIMIO HPABOBRIX TIOCHENCTBHH MPH3HAHUS JOTOBOPA HE3aKIIOUEHHBIM
(ctp. 157-158 puccepTanmy) ¢ JIO3MLMP BBHIABICHHOH HpaBOBOH NPHPOAB! H
CYIIHOCTH paccMaTprBaeMO# KaTerOpuu.

K uHcIy HOCTOMHCTB IIPEACTaBlIe€HHOM pabOoTBI OTHOCHTCS NPEANOKEHHE
4BTOPOM KOHKPETHBIX HOMAXOMOB, PEKOMEHIAIMH i PaspelueHUsd BBIIBICHHRBIX
MM B TIpOHECCEe MCCNeJOBaHMA NpoOJeMHBIX BONPOCOB IPUMEHEHHS KaTeropHH
HE3aKIIOYEHHOCTH [OTOBOpAa HA INpakTHKe, a TakKe MeTanbHBIN awamus

HOJIO}KGHHﬁ, HaXOASIUXC I B HACTOSLIES BpEMS Ha YPOBHC 3aKOHOIIPOCKTA.



BRILIEH3NI0KEHHOE IIO3BOJSET TFOBOPUTH O TOM, MTO COMCKATENb JOCTHT
IIOCTABICHHON Henu McclenoBanus. lIpencraBieHHbIe pe3yNETaThl UCCIEIOBAHS
MMEIOT BaXXKHOE 3HAYEHHE M1 PasBUTHA HAYKH TpaXZaHCKOTC IIpaBa, JaioT
«TONMOKY 711 HOBBIX UCCISAOBAaHMM B TaHHOH o0nacTy.

Ilpu 3TOM B HACTOAIIEM JMCCEPTALMOHHOM HCCIENOBAHWH, KaKk B JTIOGOM
HAYYHOM TpyIe, MMEIOTCA CIIOPHBIE MOMEHTBI, KOTOphIE TpeOyeT OTAENBHOTO
TIOACHEHHs aBTOpa XM MOI'YT CTarh NPelMeToM HaydHON HUCKYCCHH IIpH 3alluTe
JUcCepTalny:

1. Tlpuszmapas, uTOo cCcBODOJA [HOrOBOpa HEpPasphiBHO CBs3aHa C
HEe3aKJIIOUEHHOCTRIO JOTOROPa, BCE JK€ NPEICTABIACTCS HIJIMIIHMM IIOCBSINATH
npobneMe cBOOOJBI JOrOBOpa HACTOJBKO 3HAYUTENBHEIA 00heM HMHQOpMaUHH B
pasziene auccepralny 06 akTyalsHOCTH TEMBI MCCIIEAOBaHMA.

2. B monoxenun 2, BBIHOCUMOM Ha 3aIATY, 0DOCHOBBIBAIOTCS OCHOBAHNA
JUIsl TIPU3HEHWS HOroBOpa He3aKmodeHHBIM. OJHAKO BBHIIEICHHBIC OCHOBAHHA
ABJIAIOTCA O0TIIEU3BECTHRIMY X He MOTYT [IPETEHIOBATE Ha HAYYHYIO HOBU3HY.

3. SiBnmsgercs MUCKYCCHMOHHBIM BBIBOXL ABTOPA O TOM, YTO I IPU3IHAHMSA
NOTOBOPa HE3AKNMIOUEHHBIM HYXXHO YCTAHOBHTE CHadana HeCOCTOATENBHOCTD
caenxkm» (ctp. 9, 41 guccepramuM), Kak 3Tall [pH3HAHHS JOTOBOpa
HEe3aKNIOUEHHBIM, TIOCKONBKY, HAIH B3ITILA, (CHENKa» - NOoHATHE Oojee MIUpOKoe,
IEM «JOTOBOP».

4. B nonoxeHuH 3, BBIHOCUMOM HA 3aUMTy, (GaKTHYECKH aBTOPOM
PA3rPaHHYMBAIOTCH IIOHATHA «HE3AKIIOYEHHBIH HOFOBOP» M «HE3AKIOYEHHOCTD
noropopa». He coBceM weTko ODOCHOBaHBI TEOPETHYECKHE OCHOBAHHS TaKOTO
PasTpaHHYCHIS U IPaKTHIECKUE TIOCHEACTREMA.

5. B mpexcTaBleHHOM aBTOPOM KIACCHMHKALMKM TPABOBEIX HOCIENCTBUH
pU3HAHMS JOTOBOpa HE3aKIOYEHHBIM BBINENAIOTCA TO KPUTEPHIO cOBCTBEHHO
HE3aK/IIOMEHHOCTH JOTOBOPa Kak IOpUIWYEecKoro (akTa: &) KOHCTATaIlUio
OTCYTCTBHS AOroBopa; 0) MpeKpalleHHe «JIorosopa» (To €CTh TOro JeHCTBHSA,
KOTOpOE TIOApasyMeBalno HaJWdHe HEKOEro [PaBOOTHOILICHHS); B) BO3BpaT

HeoCHOBAaTeALHOTo oboramerus» (ctp. 10, 157 mucceprarmn). OnHaxo He BIIONHE
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HOHATHO, B YEM COCTOUT OT/IHYHAE MEXAY ITYHKTOM «a» M IIYHKTOM «O», B 4yeM
COCTOUT «IIPEKpalllcHHe AOrOBOPay.

6. B auccepraupyd MHOTHE ITOHSTHSA — IPEANOrOBOpPHEIE IPABOOTHOIIEHHS,
HE3AKIIOUYEHHOCTE JOTOBOpa, (hakTUYecK#e OTHOINEHHS — CBI3LIBAIOTCA C
noHATHEM opuawdeckoro (akrta. Ilpepcrasistercss, 4rto HeoOXogumo ObLIO
pPaccMOTPETh TEOPHIO IOpPHINuEecKkoro (axra B KIACCHYECKOM W COBPEMEHHEIX
KoHTeKcTaX. 110a06HEIH MOAXOA YCUIH Okl MIyOHHY UCCICHOBAaHESA M IIO3BOJIMI
chopmupoBarh Gojlee HeTKOe TEOPETHHECKoe IpeacTapneHue of asneMeHTax
WHCTHTYTA HE3AKIOYEHHOCTH JOrOBOpa B TIPAXAAHCKOM TpaBe U €ro
R3auMojeiicTBUE (M COOTHOIIGHUM) C JPYIMHMH IPa)XJAaHCKO-IIPABOBEIMH
SIBTICHHSAMY.

VkasaHHBIE 3aMEUaHMs HEe BIUSIOT Ha OOLIYHO MNONOMUTENBEHYK) OLEHKY
TIPOBE/ISHHOrO HAYYHOTO WCCISHOBAHMUS, BBIIIONHCHHOIO Ha BBICOKOM HaydHOM
ypoBHE W uMeiomiee OCONBIOYI IIPAKTHYECKYH) 3HAUHMOCTB. PesynpTartel
IIPOBEJEHHOIO UCCIENOBAHMA, OMyONMKOBaHHBIE B TpyHNax aBTopa, HMEIOT
GonpLIoe 3HAYSHYE A HAYKA FPaXJAHCKOIo IIpaBa, MOryT OBITh UCIIONL30BAHE B
3aKOHOTBOPYECKON ¥ MPaBOTIPUMEHHUTENBHON NEATeNIBHOCTH, a TakKe B IpOHecce
TpenofaBanus B By3ax. ARTopedepar NUCCepTal COOTBETCTBYET CONEPHKAHUIO
IUCCepTaLHH.

Taxmm obpasoM, jauccepramus P. A, 3efinanoBo# HE TeMy:
«He3aKMou8HHOCTh TPaXIaHCKO-IPaBOBOIO JOroBOpa: IpPOoONeMEl TeOpHd H
TIPaKTUKH ABISETCS 3aKOHYEHHOH, CaMOCTOATENEHOR HEy9HO-
KBaNM(pUKalMOHHOH paboToH, obnajaromiel BHYTPEHHHM CAUHCTBOM, B KOTOpOH
COACPIKUTCH pellieHHe 3ajadn, HMEIOMeH CYIMEeCTBEHHOe 3HaYeHue A
NANBHEHIIEro PasBUTHA TIPAKNAHCKOIO IIpaBa, COOTBETCIBYET TPeOOBAHHMAM
abzama 2 nyukra 9 IlodoxeHdas O NPUACYXKICHMM YUCHBIX CTEIICHEH,
VTBEPKIEHHOr0 ToctaHoBIeHueM IlpaBuTensCcTBa Poccuiickoit  Penepaltun
oT 24.09.2013 Ne 842 (B nelicTBytoniedl peJakimm), a ee aTop, Jeiinanosa Paruma

AnueBna,  3acHyyBaeT  TPUCYKASHMA  WCKOMO¥  CTENCHM — KaH[uAaTa



JOpUMYECKMX Hayk no crnenuaneHoctd 12.00.03 — rpaxpaHckoe IpaBo;
MpeaAnpUHUMATEILCKOE MPaBa; CeMeHHOe MPaBo; MEX/IyHapOAHOE YacTHOE NPaBo.

Hacrosmuii 0T36IB [IOJArOTOBIIEH JOKTOPOM IOPUAUYECKUX HAYyK, HOLIEHTOM,
npodeccopom KapeApsl TPaXTAHCKOTO IpaBa M Ipouecca (enepaibHOro
rocy/lapCTBEHHOTO aBTOHOMHOI'O 00pa30BaTeIbBHOTO  yYPEKJCHHUS BBICILIEro
obpazoBanus «banruiickuil ¢denepanbHbIi  yHUBepcUTeT HMeHH ViMmanyuia
Kanta» Ilpumaxk TarestHO#f KiaBaueBHOW, — JAOKTOPOM IOPUAMYECKHMX HAyK,
npodeccopoMm, 3aBeyrollel kadeapoit rpaxaHckoro npasa u npouecca CepoBoit
Onbroii  AJEKCaHJPOBHOHW, KaHAMIATOM OPHAMYECKUX HAyK, JOLEHTOM,
noteHToM Kadeaphl TpakKAaHCKoro mpasa u Tpouecca Kunuan HOnmanon
AHaTOJILEBHOM.

OT3bIB 06CYX/IEH U 0100peH Ha 3acelaHuu Kadeapbl rpakaaHCKOro npasa
W mpomecca (heaepanibHOro rocyIapcTBEHHOTO aBTOHOMHOIO 00pa3oBaTelbHOrO
yupeskeHHsi BhiCIIero obpasoBanus «banTuiickuil denepanbHbIi YHUBEPCUTET

umenn Ummanynia Kanta» «12» centsiops 2018 r. (mpotokon Ne 3).
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