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K BOITIPOCY TAKTUKH NCITOJIb3OBAHUA CIHENUAJIBHBIX
IKOHOMUNYECKHUX 3HAHUU AJIBOKATOM B YI'OJIOBHOM JEJIE

12.00.09 — VYronoBHsIi1 npouecc

Annomayusn. OCHOBHOU Yenbro UCCTIE008AHUSL, Pe3)lbManibl
KOmMopo2o npeocmasiietvl 6 Cmambe, A6IAemcs paspaoomKa ai-
2opumma Oeticmeutl a08oKama no UCHOIb308AHUIO CEYUATLHBIX
SHAHULL NPU OCYUECMETICHUU 3AUUMbL 11O Y2OTOGHIM 0elaM KO-
Homuyeckol Hanpaenennocmu. Ilpedmemom ucciedo8anus 6vl-
cmynunu HayuHvle noOXo0bl K COOEPICAHUIO NOHAMULL «IMAKMUKA
3aWuUmsly, «A0BOKAMCKAS MAKIMUKA», «CHEYUATbHbIE SKOHOMU-
yeckue 3HaAHUs 8 OesIMENbHOCIU Ad08OKAMAY, d MAK#ce CyOeOHas
npakmuxa. B kauecmee 0cHOHbIX Meno006 agmopbl UCNONL3VION
obujenayunvie u YacmHoHayuHble Memoobl. TOSUHECKULl, CPAGHU-
MENLHO-NPABOBOI, CMATMUCTNUYECKULL, CUCIEMHO-CIPYKIMYPHbII,
a makoice mepMUHOIO2UNeCKUll ananus. B cmamve xonyenmy-
anvHO cPOpMYIUPOBANLL OCODEHHOCTU A0BOKAMCKOU MAKMUKU,
onpeoeneno NoHAmue CReYUaIbHbIX IKOHOMUUECKUX 3HAHULL 8 Oe-
SAMeNbHOCMU A0BOKAMA, PACCMAMPUSAIOMCS 6ONPOCHL MAKMUYe-
CcKux Oeticmeuti a080Kama, CEA3aHHble C UCNONb308AHUEM CHeyu-
ATLHBIX 3HAHULL NPU OCYWECMBICHUU 3AUUMbL O Y2O0T08HOMY
oeny. A6mopwl 060CHOBbIBAIOM UOEHD O MOM, YO OElCMBUsL A0BO-
Kama, HanpaeieHHvle Ha 3awumy npas u UHMmMepecog 008epumes,
00MIIICHBI COOMBEMCIMBOBAMY GbIOPANHOU TUHUY 3AWUINbL, UHIe-
pecam 006epumens, 3aKOHHOCHU U SMUYECKUM Hopmam. Aemo-
Dbl NPediazaiom KOHKPemHbll aieopumm Oelucmeutl 3auumHuKa

10 UCNOTBL30BAHUIO CNEYUATLHBIX IKOHOMUUECKUX 3HAHULL NO Y20-
JI06HBIM 0eNaM IKOHOMUYECKol Hanpagiennocmu. Pesynomamot
padomsl mMocym Oblmb NPUMEHEHbL 8 MEOPEMUYEcKUx Ucciedo-
BAHUSX, HANPAGIEHHbIX HA COBEPULEHCTNGOBANUE MEPMUHONOU-
uecko2o annapama, a makace Onsi OalbHeluwel paspabomrku u
COBEPULEHCTNBOBANUS ANCOPUMMOB PabOmbl A0BOKAMA CO Cheyu-
AILHBIMU 3HAHUAMU 8 UHBIX Chepax e2o NPOPecCUOHATLHOU Oest-
menpnocmu. [Ipaxmuyeckas 3Hauumocm UCci1e008anus COCoum
6 MOoM, 4mo paspadomaHHblll aneopumm oeucmsuil 01 adgokama
Modicem Oblmb 3aKpeniien 8 0cobble NPOPDECCUOHATbHbIE NPABUILA
07151 A0BOKAMCKO20 CO00Wecmed 6 (hopmame MemooUeckux peKo-
MeHOayuil. B 3axmouenue asmopul npuiini K 661600y 0 Mom, 4mo
TONLKO AKMUBHAS NO3UYUS AOBOKAMA 6 HACU €20 0Opawenus K
CBEOVIYUM TUYAM U UCNONL30BAHUE UM CREYUATbHBIX IKOHOMUYE-
CKUX 3HAHULL 6 MAKMUYECKUX YETLAX — DO eOUHCIBEHHbIL NYmMb
K YCReW O peanu3ayuu TUHUU 3auumbl, NOCKOIbKY 8 NPOMUSHOM
cayuae peanuzayis 3auUMHUKOM 3aKOHHO NPeOOCHABICHHBIX eMy
npas HeeoO3IMOICHA.

Kniouesvie cnosa: maxmuka aogokama, cneyuanvbhvle 3Ha-
HUsl, Cneyuanbible YKOHOMUYecKue 3HaAHUs, dKCnepm, cneyud-
aUCm, 3aKnI0YeHue Cneyuanucma, 3aKuoyenue dKcnepma, ao-
goxam, cyo, y2on08Hblll npoyecc

Jnsa murupoBanmsi: Kimmmosnd JI. [1., Banentunasuutore U. I'. K Bonmpocy TakThky MCMONB30BaHuUS CHIEHUATEHBIX SKOHOMHUUECKUX
3HAHMH aJIBOKATOM B yrosioBHOM Jiene // busnec. O6pazoBanue. [1paso. 2022. Ne 3 (60). C. 228—234. DOI: 10.25683/VOLBI.2022.60.324.

Original article

ON THE TACTICS IN APPLICATION OF SPECIAL ECONOMIC KNOWLEDGE
BY A LAWYER IN A CRIMINAL CASE

12.00.09 — Criminal procedure

Abstract. The main purpose of the study, the results of which
are presented in the article, is to develop an algorithm for the
lawyer to use specialized knowledge in the implementation of the
defense in criminal cases of economic orientation. The study sub-
Ject was scientific approaches to the content of concepts “defense

s

tactics”, “lawyer tactics”, “special economic knowledge in the

>

activities of a lawyer”, as well as judicial practice. As the main

© Knumosuu JI. I1., Banentunasuurore U. I'., 2022

methods, the authors use general scientific and special scientific
methods: logical, comparative-legal, statistical, system-structural,
and terminological analysis. The article conceptually formulates
the features of lawyer tactics, defines the concept of special eco-
nomic knowledge in the activities of a lawyer, and considers the is-
sues of tactical actions of a lawyer related to the application of spe-
cific knowledge in the performance of defense in a criminal case.
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The authors substantiate the idea that the actions of a lawyer aimed
at protecting the rights and interests of the principal must comply
with the chosen line of defense, the interests of the principal, le-
gality and ethical standards. The authors suggest a concrete algo-
rithm of the advocate s operations on the use of special economic
knowledge in criminal cases of economic direction. The results of
the study can be used in theoretical studies aimed at improving the
terminological apparatus, as well as for further development and
improvement of algorithms for the work of advocates with special
knowledge in other areas of their professional activity. The prac-
tical importance of the study lies in the fact that the developed al-

gorithm of action for a lawyer can be fixed in special professional
rules for the advocacy community in the format of methodological
recommendations. In the end, the authors come to the conclusion
that the active position of the advocate in recourse to knowledge-
able persons and the use of specific economic knowledge for tac-
tical purposes is the only way to successfully implement the line of
defense, because otherwise the defenders cannot exercise the rights
granted to them by law.

Keywords: lawyer’s tactics, specific knowledge, specific
economic knowledge, expert, specialist, expert opinion, expert
opinion, lawyer, court, criminal process

For citation: Klimovich L. P., Valentinavichute I. G. On the tactics in application of special economic knowledge by a lawyer
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BBenenne

AKTyaJbHOCTb. VICrONb30BaHME CHEUMATIBHBIX JKOHO-
MUYECKHX 3HAHUHU SBISETCS BaXKHEHIIMM HHCTPYMEHTOM IpU
pPacCMOTPEHUHU YTOJIOBHBIX J€J, COOBITHE KOTOPBIX MPSIMO
B3aHMMOCBSI3aHO C SKOHOMUYECKOH cepoil. 3HAYUMBIM y4acT-
HUKOM YT'OJIOBHOTO CyIONPOU3BOJICTBA U MPSIMBIM CYOBEKTOM
HCIIOJIb30BaHUs TaKUX 3HAHHUH SBJISIECTCS aZBOKaT, IMOCKOJIbKY
MMEHHO OH CIIOCOOCTBYET 3alUTe NpaB M CBOOOJ Tpak/aH,
a TaKXXe IPEACTaBISET 3aKOHHBIE MHTEPECHl HOPUIUYECKUX
. B cury cniennduku oTpacin d9KOHOMHUYECKUX U CyAeo-
HO-OyXTanTepCcKUX 3HaHWH, HCIOIb3YEMBIX B CYIONPOHU3BOI-
CTBE, pa3paboTKa BONPOCOB TAKTUKU JECHCTBHI 3alIMTHUKA
10 MCIIOJIb30BAHUIO TAKUX 3HAHMUH SBJISICTCS AKTyaJIbHbIM Ha-
MpaBJICHUEM HAYYHOTO HCCIIETIOBAHUS.

H3yyenHocTs npobisembl. B ropuaudeckoil aureparype
nMeeTcss OOJNbIIOe KOJMMYECTBO HAYYHBIX PadOT, MOCBSIICH-
HBIX Pa3JIMYHBIM acleKTaM IPUMEHEHUS CIIEIHaIbHbIX, B TOM
yKce U CHEeLMAIbHBIX dKOHOMHUYECKUX, 3HAHUH B CyAONpO-
HU3BOJCTBC, U B YAaCTHOCTH B ACATCIBHOCTU 3alllUTHHKA. Jt10
Tpynsl T. B. ABeprsnosoii, B. . Apcensesa, JI. A. Bockobu-
toBoH, C. II. TonyOstnukoBa, Y. A. Edpemona, JI. B. Jla3a-
pesoit, E. C. Jlexanosoii, H. I1. Maiimuc, T. 0. MakcumoBo#,
B. H. Maxoga, A. H. Mamkuna, 1O. K. Opnoga, U. JI. [lerpyxu-
Ha, E. P. Poccunckoii, T. B. Caxnosoit, JI. I'. [llarmpo u apyrux
yueHbIX. OHY BHECIIM 3HAUNTENbHbII BKJIAJ] B Pa3BUTHE JAHHOMN
Hay4yHO# c(epbl, BMECTe C TeM B COBPEMEHHBIX JUHAMUYHBIX
YCIOBHSX TpaHCOpMaIMii U MpeoOpa3oBaHUIl aKTyalbHOCTh
OTJICJIbHBIX aCTIEKTOB IAaHHOM HAY4YHOW TeMbI BO3pACTAaeT U Tpe-
OyeT JIOMOJTHUTENBEHOTO UCCIIeJOBAHNS.

Lenbro ganHOW pabOTHI SBJISETCS U3yUCHHE M pa3padoTKa
MPEUIOKEHHUN 10 PEIICHHUIO MPOLECCYalTbHBIX U OpraHU3allH-
OHHBIX IMPOOJIEM NPUMEHEHUs CIELUAIBHBIX 3HAHUW B JIes-
TEJIBHOCTH a/IBOKaTa, (POPMHUPOBAHHE ITPAKTUYECKUX PEKOMEH-
nanui mo 3G (HEeKTUBHOMY MPUBIICUYSHUIO CBEIYNIMX JIHII MPU
OKa3aHUU KBATU(UIIMPOBAHHON FOPUINICCKOM TOMOIIIH.

Hayunasi HoBu3Ha. B HayyHoM cooOmiecTBe HE paccma-
TPUBAJICSI BOINPOC TAaKTUYECKUX [JEUCTBUM aJgBoKara IO HC-
10JIb30BAHUIO CIICIUAIILHBIX IKOHOMUYECKUX 3HAaHUH MPU OCy-
LIECTBJIICHUH MOJHOMOYMI 3alUThI MO JIelaM 3KOHOMHYECKON
HaINpaBJIeHHOCTH; Ha OCHOBE aHaM3a CyaeOHOI NMPaKTUKH aB-
TOPBI PAaOOTHI MPEAJIAraloT AITOPUTM JIEHCTBHI 3alIUTHUKA, KO-
TOPBIN B JIJIbHEHIIIEM MOXET OBbITh 3aKpEIIeH B 0COObIC TPO-
(beccroHanIbHBIC TPAaBUIIA IS aABOKATCKOIO COOOIIECTBA.

MeTo/10710THYEeCKYI0 OCHOBY HCCJIEI0OBaHUS (HPOPMHUPYIOT
JUAJICKTUYECKUH METOJ] HAyYHOTO IMO3HaHUs, OOIEHAy4HbIC
1 YaCTHOHAYYHBIE METOJbl, TAKHE KaK JIOTMYECKHH, CpaBHH-
TEJIBbHO-TIPABOBOM, CTATHCTUYECKUH, CHCTEMHO-CTPYKTYPHBIi,
a TaKk)Ke TePMUHOJIOTUYECKUI aHAIU3.

Teopernyeckasi 3HAUMMOCTh HCCIIEIOBAHUS 3aKII0YACT-
Cs1 B TOM, 4TO €r0 Pe3yJbTaTbl MOTYT CIYXKUTb TEOPETHUECKON
OCHOBOM JUIs AanbHeHel pa3paboTKU U COBEPIIEHCTBOBAHUS
ITOPUTMOB palbOTHl aJBOKATA CO CHENMAIbHBIMU 3HAHUAMU
B MHBIX cepax ero mpodhecCuOHANTBHON ACSTEILHOCTH.

IIpakTHYeckasi 3HAYMMOCTb MCCIIE0OBAHUS 3aK/II0UAETCs
B TOM, YTO Pa3paOOTaHHBIH AITOPUTM IEHCTBUIL Ul agBoKara
MOXET OBbITh 3aKPEIUIEH B 0COObIe IpodeccuoHanbHbIe IPaBU-
Ja JUIs aJBOKATCKOTO coo0ImecTBa B (popMaTe METOIHYCCKHX
pEKOMEHIalui.

OcHoBHast YacTh

Ipexae yem paccMaTpuBaTh BOIPOCHI TAKTUKH UCIIOJIB30Ba-
HUS CHEUMAIBHBIX 3HAHUW IPU OCYIIECTBICHHUH KBAITU(PUIUPO-
BaHHOM IOPHMYECKOH TOMOIIH, HEOOXOANMO HCCIIEI0BaTh 00I1Ie-
TEOPETUYECKOEe TOHMMAaHUE TAKTUKH 3aIUTHI TAK TAKOBOH.

JeiicTByronme 3aKOHOATENECTBO HE COMCPIKUT TOHSTHUS
«TaKTHKA 3alIUTBD», @ B HAYYHOM COOOIIECTBE €ro NPHHITO
PacKpbIBaTh Yepe3 ONUCAHKUE BUA AEATEILHOCTH.

[TepBble TONBITKU AATh ONPEIEICHUE TOHATHUSAM «TaKTHKA U
METOJIMKA 3alUThI», & TAK)KE CPABHUTH MX MEX1y co00ii ObuIn
npeanpusatel [. M. Iadpupom B 1960—1970-¢ rr. OH nmcan
CIEIyIONIee: €ClIM METOIMKA 3alUThl — «3TO IO CYIIECTBY CH-
cTeMa IPaBWI U MPUEMOB pabOTHI 3alMTHHUKA, 0053aTEIbHBIX
K BBIIOJIHEHUIO aJJBOKAaTOM B IIEJIIX HauOojee YCIEIIHOH ero
JeSITeIBHOCTH, TO TAKTUKA JICHCTBUI 3allIUTHUKA — 3TO HEUYTO
OosblIee, YeM IMPOCTOE MPUMEHEHUE MIPABUIL, 3TO HCKYCCTBO X
MIPUMEHEHUs, UCKYCCTBO TAKOT'O COYETAHUS U PACIIONOKECHUS
3aKOHHBIX CPEJICTB 3alIUTHI, KOTOPOE HAWITYUIIHM 00pa3oM I10-
3BOJISIET 3AIIUTHUKY BBITTOIHATE CBOIO 3a1ady» [1, c. 72].

Ha B3rmsan B. B. TurapeHko, TakTHKa 3aliUThl — 3TO «IIpa-
BUJIBHOCTh U CBOEBPEMEHHOCTh BBIOOpA M KBATU(PHUIIMPOBAHHOTO
OCYIIECTBIICHHUS 3aKOHHBIX CPE/ICTB U CIIOCOOOB 3aIUThI, KOTOPbIE
B KOHKPETHBIX YCIIOBHSIX IPOM3BOJICTBA IO [Ty Hanboee dpdex-
TUBHO COZAEHCTBYIOT JOCTIKEHHUIO IIEJIeH, MOCTABICHHBIX HEpes
3aIIUTHUKOM YTOJIOBHO-TIPOIIECCYATLHBIM 3aKOHOMY [2, C. 34].

E. B. BoukapeBa, Ha3bIBasi TAKTUKY IIPOGeCCHOHATIBHOM 3alIi-
ThI aJIBOKATCKOW TAKTHKOM, CUMTAET, YTO TO «BBIpaOOTaHHAS HA
OCHOBE JIOCTH)KEHUI HAyKH M TIPAKTHYECKOH AESTEIbHOCTH afIBO-
KaTa CHCTeMa CPEeICTB U METOJIOB 3allUThI, TpaHC(HOpMUpyeMast
MIPUMEHNTENBHO K KOHKPETHOM CUTyally B CIIEMalIbHbIE HAan00-
Jiee paroHaIbHBIE U d((EKTUBHBIE IPUEMBI 3aIHUTHI, XapaKTep-
HBIE 00CTOSTENIBLCTBAM YTOJIOBHOTO Jieia» [3, ¢. 65].

[IpuBeneHHBIE MHEHHS HAy4YHOTO COOOIIECTBAa TOATBEP-
JKIAIOT COOCTBEHHYIO TO3UIMIO aBTOPOB O TOM, YTO TAaKTHKa
SIBIISICTCA AKKyMYJIMPYIOIIMM IOHSTHEM, B KOTOPOM IPHUCYT-
CTBYIOT U BIIUSIIOT Ha COJIEpPIKaHUe ClieTyonre (haKTOPBI: OIBIT
1 Tpo(eCCHOHAN3M a/IBOKATA; €r0 BOCIIPHUATHE CUTYALUH; €TO

229



BV3HEC. OBPA3SOBAHMWE. MPABO. 2022, asryct N2 3 (60). MoanucHoi ungexc — 85747

JOTIOJTHUTEINIbHBIE 3HAHUS, OTIIUYHBIE OT FOPUIMYECKUX; OTHO-
LIEHHE JOBEPUTEJISl K CYLIECTBY OOBHHEHUSI U MHOTOE APYToe,
MIOCKOJBKY TAKTHUKA — 9TO HEYTO MHAMBUIYATBHOE IS KaXK/10-
ro Jie7a ¥ Ka)XXJ0To a/IBOKaTa.

JlelicTByO1I€E YrOMOBHO-NIPOLIECCYATbHOE 3aKOHOAATEIIb-
CTBO JOCTATOYHO OJHO3HAYHO 3aKPEIUIAET psii HOPM, peria-
MEHTHPYIOIINX BOIIPOCHI UCIIOIb30BAHUS CIICIINATBHBIX 3HAHHN
CTOPOHOW OOBHHEHHS. YKa3aHHAs PErjaMEHTAIUS HAMPSIMYIO
BJIMSICT Ha BBIOOP TAKTUKH. B OTIMYME OT TaKTHKU OOBUHEHMUS,
TaKTUKA 3alUThl 00JIa1aeT PSIoM crieluduyeckux 0ocoOeHHO-
cTel, KOTOpble O0YCIOBJIEHBI MPOLECCYANbHBIM IOJIOKEHUEM
aJIBOKaTa B YrOJIOBHOM Jiefie. ABTOPBI paboThl (hopMyIUpYIOT
TaKkue 0COOCHHOCTH CIIEAYIOIIHM 00pa3oM:

1. Ipu okazaHuu KBATU(PHUIUPOBAHHON FOPUIUUCCKON TTOMO-
M aJBOKAT BBIOMPAET TAKTHYECKUE JACHCTBHS, KOTOPHIEC HAIIPaB-
JIEHBI Ha JIOCTIDKEHUE ONaronpusiTHOro UCXoa Jena sl 10BepHU-
Tens U 00ecreueHre MpaB U 3aKOHHBIX UHTEPECOB IOCIIEIHETO.
JlaHHbIE IEHCTBUS HE JOJDKHBI OBbITh HAIPABJICHBI HA YXY/IILICHHE
TIOJIOKEHWS IOBEPUTENISI OTHOCUTENTEHO OOBUHEHUS FITH MTO/I03pe-
HUS B COBEPILICHHN HHKPUMHHHUPYEMOTO IESIHHS; KPOME TOTO, Ta-
KUe IeHCTBUS KaK MUHUMYM JOJDKHBI OCTAaBAThCS HEHTPAITBHBIMU
K 9TUM napamerpaM. O6o0wias, momaraeM, 4To 37ech LENecoo-
Opa3HO yKa3aTb Ha JEHCTBHE CUCTEMHOIO IIPUHIIUIA MUHIMAKCA,
IIPY KOTOPOM CTpaTerys aJjBoKaTa rapaHTHpoBaiia Obl HCXO/I Jena
HE MEHBIIIE, YeM JKeIAeMbIid aJJBOKATOM HCXO]I JeNa, He3aBUCHMO
OT BBIOOpA CTPATEruy CTOPOHON OOBUHEHHSI.

2. AZBOKaTy HEOOXOIMMO IMOJIBEPraTh aHAIHU3Y BCe (DAKTHI,
coOpaHHbIE CTOPOHOW OOBMHEHUS, C MO3UIMU MX JI0Ka3aTelb-
CTBEHHOM 3HAYMMOCTH I OOBUHEHHUSI.

3. AZBOKAT HaXOJUTCS B IIPABOBOH cpejie ¢ ObICTPO MEHSII0-
[IMMHUCS JAHHBIMH, U3 YeTO CIIEAYET, YTO TAKTHKA 3alIUTHI €CTh
CUTYaIlMOHHAs AESATEIBHOCTD, KOTOPasi MOMJIECKHUT N3MEHEHHIO
WIM KOPPEKTHPOBKE HA KaXIOM dTare 3amuThl. B Oosbiien
CTEICHU Ha BBIPAOOTKY TAKTUKHU BIMSET MHOXKECTBO (DaKTOPOB,
HO HauOOJIBILINH YACTbHBIH BEC HIMEIOT TaKue (aKTOpPbI, KaK OT-
HOILIECHHUS JJOBEPUTEIIS K CYIIHOCTH IPEIbSBICHHOIO OOBHHE-
HUSI, HAIMYUE JI0KAa3aTelIbCTB Y CTOPOHBI OOBUHEHHS, CTETICHb
MH(GOPMHUPOBAHHOCTH aJJBOKATa O CYITHOCTH JIeTIa.

4. AZIBOKaT IpH OCYIIECTBICHUH 3alUThl 0053aH IIHPOKO
M aKTUBHO HMCIIOJIB30BAaTh CIICIHMAJIBHBIC 3HAHUS B CaMbIX pas-
HooOpa3HbIX Gopmax. [Topsaok ydyacTus cnenuanucTa o HHU-
LMAaTHBE aJIBOKATa P MPOU3BOJICTBE CIIECICTBEHHBIX ACHCTBUI
JIEUCTBYIOIIUM 3aKOoHoAaTenbcTBOM Poccuiickoit denepauuu
He ompezeneH, BMecTe ¢ TeM 1. 3 4. 1 c¢T. 53 VIIK P® mpexyc-
MaTpHBaeT NPaBo 3aLIMTHHUKA MPHUBJIEKATh CIELHAINCTA B CO-
oTtBeTcTBHH O cT. 58 YIIK PD.

5. ABokaTy HEOOXOAUMO He TOJIBKO caMOMy IIyOOKoO pas-
OMpaTbCcsl B NPOLIECCYANBHBIX U KPUMHHAIUCTHYECKUX aCIICK-
TaxX MCIOJIb30BaHMs CHELUANbHBIX 3HAHUI, HO M HEIOCpe.-
CTBEHHO WCIIONB30BaTh MX. DOPMBI ITOTO HCIIOIB30BAHHMS
MOTYT OBITh pa3HOOOPA3HBIMU: OT OOPAIICHHUS K CHECIUATNUCTY
3a Pa3bSCHEHUSIMHU 10 SKCIEPTHOH MpobieMe A0 NPHOOIIeHHs
3aKJIIOYEHUsS! CIIELHAINCTa B MaTepUalbl Jela.

6. AnBokar mpu BbIOOpPE TaKTHYECKHX CPEICTB JOJKEH
OBITh YBEpeH B MX JOMYCTHMOCTH IJIsI YTOJIOBHOTO Jiena, IMo-
CKOJIBKY NIeWCTBHS aJBOKATa JOJDKHBI OTBEYATh TPEOOBAHHIO
3aKOHHOCTH M €r0 JeSTENBHOCTh OCYIIECTBISCTCS HCKIIIO-
YUTENILHO B MPABOBOH cdepe. B cBsA3M ¢ 3TUM MBI IPUXOIUM
K MHEHHIO O TOM, UTO JIF0OOH TAKTUUECKUI IPUEM JOKEH 00-
JIQ/IaTh CIEAYIOIUMH 3JIEMEHTaMH JIUIsl IPU3HAHUS €r0 JIOITy-
CTHMBIM, 2 IMEHHO:

a) 3aKOHHOCTH (TaKTUYECKUI IPreM OCHOBAH Ha JIEUCTBYIO-
IIIeM 3aKOHOJATENbCTBE, HE IPOTUBOPEUUT 3aKOHY);
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0) MPEeANMOYTUTENILHOCTD (TAKTUYECKUH ITPUEM, BEIOpaHHBII
JUISL 3AIIUTHI, HE JIOJDKEH YCYTYOJSTh MOJOXKEHUE JTOBEPUTEIS
110 OTHOIICHHIO K OOBUHEHHIO, T. €. TAKOW MPUEM HE JIOJDKCH
HaBPEIUTH MO/I3ALIUTHOMY);

B) 9TUYHOCTH (y a/IBOKATCKOrO COOOILECTBA IIPUCYTCTBYET KO-
JIEKC IPO(eCCHOHAITBHOM 3THKH, B CBS3H C YEM Ha BBIOOP TaKTHYe-
CKOT'0 IpreMa Oy TIyT BIUSITh MOPAJIbHBIC TIPUHIIUITBI H HOPMBI; TaK,
HampuMep, aIBOKAT HE MOKET HaBS3bIBATH CBOIO MTO3UIIHIO TIOA3a-
LIUTHOMY, YTOBapUBATh TIOCIICTHEr0 MPU3HATH BUHY H TIP.).

O00011as BBILIECU3TI0KEHHOE, MOXKHO YTBEPIKAATh, UTO TaK-
THKa 3alUTHl MPH OKAa3aHUM KBAIU(UIIMPOBAHHON IOpHUIHYeE-
CKOM TIOMOIIY SIBJISIETCS 3a7I0TOM YCIEIIHOTO H 3 (PEKTHBHOTO
BEJICHUS JIeNIa aIBOKATOM U ee pa3paboTKa 1 pealn3aius T0JIK-
HbI OBITH TPU3HAHBI BAKHEHIICH 00SI3aHHOCTBIO aJ[BOKATA JJIs
3aIIUTHI UM TIPaB ¥ 3aKOHHBIX MHTEPECOB JOBEPHUTETIS.

Hcnonp3oBaHue CreUalbHBIX 3HAHWN SBJSIETCS HEO0XO-
JMMOM COCTaBJIAIONICH TAKTUKH pabOThl IO KOHKPETHOMY JIEITY.
Ion cnenuanbHBIMU AKOHOMHYECKUMH 3HAHUSIMU B pabote aj-
BOKATa MbI IOHUMAEM 3HAHHS U MPOPECCHOHAIBHBII OTIBIT JIUII,
CBEIyLIMX B 00JACTH SKOHOMHKU M CMEXKHBIX C HCHO HAyK, He-
00XOJIMMBIC I YCTaHOBJICHHS KOHKPETHOTO (pakTa, KOTOpPBINA
B JIAJIbHEHIIIEM MOXKET OBITh HCIIONB30BaH TPH PACCMOTPEHHU
JieJIa 10 CYIIECTBY U (WJIN) MOJIOXKEH B OCHOBY CyJI€OHOTO aKTa.
W3 sroro cienyer yxe TO, 4TO aJIBOKATy HEOOXOMMO 3apaHee
MMOHUMAaTh, KaK, B Kakoi (hopMe 1 B KaKOI MOMEHT OH OyIeT MpH-
BJICKATh CIICIMAIUCTA ¥ paboTaTh CO CHECHUATBHBIMU 3HAHUSIMU
B paMKax OCYIIECTBIICHHUS PO(ECCHOHATLHOM 3aIUThI. Y UUThI-
Basi OOJIBLIYIO 3HAYMMOCTh BEIOPAHHOM a/IBOKATOM TAKTHUKH IS
ucxoza aena, 000011as 3HaHUsI U OIBIT, MOXKHO C(hOPMUPOBATH
HEKH aJlrOpUT™M paboThl HEIIOCPEACTBEHHO CO CIEHHAbHBIMU
SKOHOMHUYECKUMH 3HAHHSIMU.

1. Curyamus: afBOKaT BBICTYNAeT WHHULMATOPOM Ha3Ha-
YEHHUs IKCTIEPTU3bL. B CHily CrielupUKH SKOHOMHYECKHX Tpe-
CTYIUICHHUH 110 TaKUM JieJiaM, KaK MpaBHIO, HE BO3HHKACT CH-
Tyalui 00s3aTeIbHOrO Ha3HAuYeHUsl HSKcneptussl (cT. 196
VIIK P® [4]). BmecTte ¢ Tem B X0/1€ paccie/loBaHus TaKuX e,
KaK TPaBUII0, HA3HAYAIOTCSI SKOHOMHUYECKHE U UHbBIE CyIeOHbIe
SKCIIEPTHU3BI. ABOKAT TAaK)Ke HAJENIEH MOJTHOMOYHSIMH HHUIIU-
MpOBaTh Ha3HAUCHHE CYACOHOMN IKCIIEPTH3BI.

[Ipexe uem 3asBIATH XOAATalCTBO O HA3HAYEHUHU DKCIIEP-
TH3bI, aJIBOKATY HEOOXOAMMO OCYIIIECTBUTD PsiJ] ACUCTBHN U pe-
LIUTH CIIEIYIONIUE 3a]a4u:

1.1. OGpatutbecs K CHEMUAINCTY 32 BBISICHEHHEM BO3MOX-
HOCTH TIPOU3BECTH KEIAEMYIO dKCIIEPTH3Y.

Ha nmanHOM 3Tarne HEOCHOPHMBIM TPEHMYILECTBOM OyAeT
TO, YTO aIBOKAT, UMEIOIINN TOCTATOUHBIN YPOBEHb KOMIIETEHT-
HOCTH B BOIIPOCaX 3KOHOMHUKH, OyXraJITepcKoro y4era, GpuHaH-
COB, MOJKET COCTaBUTH MIPOTHO3, BO3MOXKHO JIM BOOOIIIE MTOJTyYe-
HUE 3aKJIFOUYCHHUS KCIIEPTa/CIICIUAIMCTa HA OCHOBAaHUU UMEIO-
IUXCs Y aJBOKaTa MaTepHalioB U JOKyMeHTOB. B ciyuae ecinmn
aJIBOKaT He o0JiajiaeT 3HaAHUSAMHU B cpepe SIKOHOMHKH, OH MO-
JKET MPUOETHyTh K IIOMOIIM HE3aBUCUMOTO crienuanucra. Jlan-
HOE o0palleHHe MOMOKET aJIBOKAaTy COPMUPOBATH COOCTBEH-
HOe yOeKIeHHE B HEOOXOJUMOCTH HA3HAYECHUS SKCIIEPTHU3BI 110
KOHKpPETHBIM Borpocam. OOpallleHHe K CIEHHATUCTy MOXET
ObITH OOPMIICHO B OIPEICICHHBIN JTOKYMEHT-PEKOMEH/IAIIHIO,
KOTOPBINA B AANTbHEHIIIEM MOXET CTaTh OCHOBOH JIJIsl HAITUCAHUS
X0J[aTaliCTBa O HA3HAYCHUH IKCIIEPTHU3BI.

JlaHHOE NeliCTBME BHIMTCS 3aTPYAHHUTEIBHBIM Ha IEpPBOHA-
YaJbHBIX 3Tallax pPacclieOBaHHUS YTOJIOBHOIO [IENa, TOCKOJIBKY
CJIE/IOBATEIN HE PACKPHIBAIOT HH(OPMALIHIO 00 HMCIOIIMXCS Y HUX
JIOKA3aTeNTbCTBAX, 4 Y 3AlUTHUKA KaK TPOIECCYaTbHOTO JIUIA eIl
HE BO3HHMKACT OOSI3aHHOCTH 3HAKOMHTBCS C MaTepHallaMH JIea.
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Ho, yuursBast crienuuKy Jei ¢ SKOHOMHYECKOH HarpaBiIeHHO-
CTBIO, Y TI0JI03PEBACMbBIX/O0BHHIEMBIX MOXKET OCTaThCs JIOCTYII
K MHGOPMALMK O XO3SHCTBEHHOH MIESTENBHOCTH OpraHU3aLiN
WIN MHAst MHPOPMALMS, HA OCHOBAHUH KOTOPOH MOYKHO IIPOBECTH
HCCIIEI0BAHUE.

1.2. TTocse aHanM3a MOJTYYSHHBIX JaHHBIX Pa3penaeTcs Bo-
Ipoc 0 NOTPEOHOCTH U eTIeco00pa3HOCTH Ha3HAYCHHS dKCIIep-
TH3BI (C TTO3ULUH pa3pabOTaHHON TAaKTHKU U C y4ETOM MHEHHS
nosepuresisi). Eciin aaBokat mpuxoauT K BEIBOLY O TOM, YTO OH
HE pacriojiaract 10CTaTOYHbIMU JaHHBIMU JUIS IPUHATUSA PEILIC-
HUsI O BBIHECEHHUHU XOJAaTaiCTBa O HA3HAUYCHUHU IKCIEPTU3BI U
paspelieHue 3KCrepTU30i BONPOCOB HE Mpejroaraer oyaro-
MIPUSATHBIA UCXOJ AeNa, TO HEOOXOAMMO MPOM3BECTH COOp JI0-
MIOJTHUTENEHON MHGOPMAIUH, KOTOpas MOXKET BIIOCIEACTBHU
CTaTh JOKa3aTebCTBEHHON, M OTJIOKHTH Ha BPEMs BOIIPOC O
HasHA4YCHUH 3KCIICPTHU3LI.

1.3. B citydae eciiu 3asBieHHE XOAaTaiicTBa O Ha3HAYCHUU
9KCIEPTHU3bI HE BPEIUT JOBEPHUTEIIO M BBIOPAHHOI TaKTHKE 3a-
LINTHI, CIEAYET Pa3pelInTh MPoOIeMy TOYHON OCTAaHOBKH 3a-
J1a4 9KCTIEPTY U HOPMYITHPOBKE BOIIPOCOB.

1.4. ®opmynrpoBaHre U HAMpaBJIeHNE aIBOKATCKOTO 3ampoca
B OKCIICPTHBIC YUPESIKACHUA, KOMIICTCHTHBIC ITPOBCCTU HeO6X0)II/I—
MYIO 9KCIIEpTH3Y (HEOOXO0IUMO 1TOI00paTh HE MEHEE TPEX yUPexk-
JICHHUH, Y KOTOPBIX 3aIpalinBaeTcs HHPOPMaIysl O HATHIUH COOT-
BETCTBYIOLINX IKCIIEPTOB, CTAX K OIBIT UX PabOTBI).

1.5. CocraBneHue M mojava XojaTaiicTBa O Ha3HAYCHUU
9KCIIEPTHU3HI C IIOCTAHOBKOI HEOOXOAMMBIX BOTIPOCOB H yKa3a-
HHEM KOMIIETEHTHBIX yUPEKICHHUH.

AnBokaTy HEOOXOJUMO 0c000e BHHMAaHHE YACIUTh (op-
MYJIMPOBKaM BOIMPOCOB, BEIHOCUMBIX Ha dKCrepTH3y. OTBETHI
Ha HUX B OOJBIIEH CTENeHH JOJDKHBI ITOJIaBaThCs MPOTHO3Y,
9TO 00YCIIOBIIEHO TEM, YTO BOIIPOCHI, IOCTABICHHBIE Ha SKCIIEP-
TH3Y, HaNpsMYIO0 KOPPEIUPYIOT C UX BO3MOXKHBIMH OTBETAMH.
B urtore onn He JOJIDKHBI CO3/1aBaTh MPETIATCTBUA B pCajin3alliu
BBIOPAHHOM MO3MIINH 3AIUTHL

2. Curyarust: eificTBHs aJBOKaTa, KOTa cyqe0Has SKCrepTu3a
OyZeT Ha3HayeHa WHBIM JUIIOM. MBI paccMaTpHBaeM CHTYAIIHIoO,
KOTJIa OKcrepTn3a OyzieT Ha3HaueHa Ha JOCyAeOHON CTaIuu Win
Ha CTaJiuH Cy1eOHOTO pa3dnpaTesibCTBa 10 MHAIMATHBE MHBIX JIMLI.
Ipu M3705)KEHHBIX 00CTOSATENBCTBAX a[BOKATY TAKIKE HEOOXOMMO
aKTHBHO Y4aCTBOBATh B JICHCTBHSIX, TIOCKOJIBbKY HA TIEPBOHAYAITH-
HBIX 3Tarax y Hero 0OJIbIe BO3MOXKHOCTH PEalli30BaTh TAKTHKY U
«OCTaBUTb CIIEIB» CBOESH MO3MIIMK B MaTepraax Jiesa.

Crenyromye 1Ba JeWCTBHS UIYT NMApajuIeNIbHO, TIOCKOJIBKY
Ha 0a30BOM YpOBHE, 0€3 MPUMEHEHUsI K KOHKPETHOM CUTyalluu
Z[CﬁCTBPIH SIBJIAKFOTCS PaBHO3HAYHBIMHU U BAXXHBIMU JJI €A,

2.1.a. TIpousBecTu aHaIM3 MPOTOKOJIOB CJIE/ICTBEHHBIX JICH-
CTBHH, B YaCTHOCTH TPOTOKOJIOB BhleMKH. HeoOXxoaumMo mpo-
QHAJIM3UPOBATh MPOLEAYPY MU3BIATUSI OOBEKTOB (KaK MpPaBHIIO,
9TO y4YeTHBIE U OyXranTepckue DOKYMEHTBHI Ha OYMaKHBIX U
JICKTPOHHBIX HOCHTENSX, AEI0OBas MEPenrcKa U HHBIE JOKY-
MEHTBI, COJICPIKAIINE YIETHO-OKOHOMUYECKYH0 HHPOPMALIUIO O
COBEPILEHHBIX JICHCTBUSIX U ONEPaIHsX), KOTOPbIE B MOCIELy-
IOIIEM MPUOOIICHBI K MaTepHaiaM Jieja ¥ B JalbHEeHIIeM Ha-
MIPABIIIOTCS SKCIEPTY Ha UCCIICIOBAHUE.

2.1.6. TlpousBecT aHAIW3 COJCPYKAHHS TMOCTAHOBJICHUS O
Ha3HAYeHUH CyeOHOH SKCIepTH3B! (MPaBUIBHOCTD MOCTAHOBKU
BOIIPOCOB, MOJIHOTA OINPE/ICIICHHUsI IEPEYHs 00BEKTOB, MPEIOCTaB-
JISIEMBIX 3KCIEPTY, — BCE 9TU aCHEKThI HAPAMYIO KOPPEIUPYIOT
C BBIOOPOM DKCIIEPTHOH METOJMKH U BO3MOYKHBIMH OKCIICPTHBI-
MH BBIBOJAMH; KaKOe JKCIIEPTHOE YUPESKICHHE YIMOTHOMOUYCHO
MIPOBECTH HAa3HAYAEMYIO DKCIIEPTHU3Y, KAKOMY JKCIEPTY MOopyde-
HO TPOM3BOZCTBO IKCIEPTU3BI, KAKOB YPOBEHb €r0 KOMIIETEHT-
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HocTH). Llenbro TaHHOTO JSHCTBHS SBISIETCS YCTAHOBJICHUE KOP-
PEKTHOCTH OTpeieNeHns poa (Buaa) Ha3HAYaeMOW SKCIEePTH3BL,
a TaKXKe MOJTHOMOYMH HKCIEPTHOTO YUPEKICHHS M CaMOTrO JKC-
HepTa, BO3MOKHOCTH IIPOBEICHNUS B HEM CyeOHOM SKCIIEPTU3BL.

Oco00e MeCTO 3aHUMaeT aHAIM3 BOIPOCOB, MOCTABICHHBIX
nepez 3KCnepToM. B 1aHHOM cilydae BO3MOXKHO 00pallieHHe 3a I10-
MOIIBIO K CHIEHHAIIACTY, KOTOPBIH MOXKET OLEHHTh KOPPEKTHOCTh
1 TOYHOCTH (POPMYJIMPOBOK BOIMPOCOB DKCIIEPTY; BOMOKHOCTH
OTBETa Ha ITOCTaBJICHHBIE BOIIPOCHI; BEPOSITHOCTH OTBETOB.

Kak moka3piBaeT MpakTHKa, 10 HACTOSINET0 BPEMEHU He
ycTpaHeHa npodiema, Ipu KOTOpoil B XoJe 10CyaeOHOro mpo-
U3BOJCTBA I10J]03PEBAEMOr0/0O0OBUHAEMOr0 U €ro aJBOKaTa
HE 3HAKOMST C TIOCTAHOBJICHHEM O HAa3HAYECHUH JKCIEPTHU3BL
Omnpoc 50 agBokaTroB amBOKaTckoro cooOiiectBa KpacHosip-
CKOT0O Kpas Tokasai, 4to B 80 % ciyyaeB He cOOIIOmAIOTCS
TpeboBanus 4. 2 cr. 195 VIIK P®. O3nakomiieHne ¢ mocra-
HOBJIEHHEM O Ha3HAYEHUM SKCIIEPTU3BI, KaK IPABUIIO, IPOUCXO-
JUT COBMECTHO C O3HAKOMJICHHEM C pe3yJIbTaTaMH IPOBECH-
HOM 3KCIEPTHU3HI, T. €. TI0CiIe e MPOBEACHHS U 0OpMIICHHS ee
B 3aKiMoveHue. be3ycnoBHO, TaHHBIE JEHCTBUS CTOPOHEI OOBH-
HEHHUS OKa3bIBAIOT CYILECTBEHHOE, HEPEIKO HETaTUBHOE, BIIH-
SHUEC Ha TAKTUKY 3alllUThl, IMOCKOJIBKY IIPHU TAaKOM Pa3sBUTHUH
coOBbITHI aZIBOKATy MIPUXOJUTCS PabOTaTh € 3aKJIIOYEHHEM, KO-
TOpOE MOJKET B ce0e CoAepKaTh OTBETHI JIUIIb HA T€ BOIPOCHI,
KOTOpBIE OBUTH «BBITOIHBD JUISI OTHOM CTOPOHBI TIpOIiecca.

K coxanenuro, cyneOHas MpaKkTHKa CETOIHS CTPOUTCS Ha
TOM, YTO O3HAKOMJICHHE C TIOCTAHOBJICHUEM O HAa3HAYCHUH CY-
ne6Hoi skeneptussbl (4. 2 c1. 195 VIIK P®) cuntaercsa dop-
MaJIbHBIM TpeOOBaHUEM 3aKOHA, a PEe3YJIbTaThl CaMOW JKCIep-
TH3bI IIPU HEBBINOJHEHUH JAaHHOTO (OPMATIBLHOTO TPeOOBAHUS
HE MOTYT OBITh IIOCTaBIICHBI 110 COMHEeHHEe. BmecTe ¢ TeM jnia,
KOTOPBIX CBOEBPEMEHHO HE 03HAKOMUIIHM C TIOCTAaHOBICHHEM O
Ha3HAYEHHH SKCIEPTHU3BI, HE JIUIIEHBI BO3MOXKHOCTH PEan30-
BBIBATH IIpaBa, IpeaycMoTpeHHsie cT. 198 YIIK PO.

2.2. Peanu3anus npas, IpeaycMoTpeHHbIX cT. 198 YIIK PO,
a UIMEHHO:

2.2.1. XonmaraiicTBOBaTh O MOCTAHOBKE IEpeN IKCIEPTOM
JIOTIOJTHUTENILHBIX BOMPOCOB (1. 4 4. 1 cT. 198 VIIK P®) ¢ yue-
TOM MTPO(ECCHOHAIBHOTO MHEHUS JINIA, 0014 JAFOIIETO CIICIH-
AJIbHBIMU D KOHOMHYECCKUMH 3HAHUAMHU, OCBEJOMJICHHOI'O O CO-
JIep’KaHU¥M BOIIPOCOB M OTBETOB HA HHUX IO MEPBUYHO MPOBE-
JICHHOM Cy1e0HOM 3KcriepTuse.

Lenb naHHBIX JEHCTBHUN 3aKITIOYAETCS B TOM, YTOOBI MOJTY-
YUTh MAKCUMAaJIBHO TIOJTHBIE 1 00OCHOBAHHBIE OTBETH HA BHOBb
IIOCTABJICHHbIE BOMPOCHL. B MaHHOM cityyae Mo MTOraM Takou
OKCIEPTU3bI BO3MOXHBI CUTYyallUH TIOJYYCHHUSA PA3JIMIHBIX OT-
BETOB Ha OJIHU U T€ K€ BOIIPOCHI CTOPOHBI OOBMHEHUS U CTOPO-
HBI 3aLIUTHL, JIUOO BBIBOJBI [0 pE3yJIbTaTaM TAaKOW SKCHEPTH-
3bI MOTYT UMETh MPOTUBOPEUUBHII XapakTep. Bo3HHKHOBEHHE
MOJJOOHBIX CUTYallWi TO3BOJIUT HANTH JOTIOTHUTEIBHBIE apTy-
MEHTHI U1 00OCHOBAHHS TIO3ULIUH CTOPOHOHN 3aIHTHI.

2.2.2. XoparaiicTBoBaTh 00 OTBOJE IKCIEPTa WM O MOpyUe-
HHUHM TIPOM3BECTH KCIIEPTU3Y B IPYTOM IKCIEPTHOM YUPEKICHUN
WJIM UHBIM OTBETCTBEHHBIM JIMLIOM C IIPE/ICTABJICHHEM Ha paccMO-
TpeHHe UHbIX KanauaaTyp (1. 2-3 4. 1 ct. 198 VIIK PD).

B yroioBHOM CyZONpPOM3BOACTBE MEXaHWU3M OTBOJA JKC-
nepTa u cnenuaiucta ycranonieH cT. 70 u ct. 71 VIIK PO.

2.2.3. JlaBaTb OOBSICHEHMSI U NMPUCYTCTBOBATH IIPU IPOU3-
BOJICTBE Cy1eOHOM sKcnepTusbl (1. 5 4. 1 c1. 198 VIIK PO).

YKa3aHHbIE ISHCTBUSI BO3MOXKHBI TOJIBKO B TOM CIIy4ae, eciu
TIOJTY4eHO MOCTAHOBIICHHE CIIEA0BATENS 00 yIOBICTBOPESHUH XO-
JaTtaiicTBa TIPUCYTCTBOBATH IOJ03PEBACMOMY, OOBHHIEMOMY
/WA 3aLIUTHHKY TIPH IPOU3BOCTBE HA3HAYCHHON SKCIEPTU3BI.
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B kaccarmoHHO# xkano0e agBoKar IMHCAl, YTO ITOJIOKEHHS
paccMaTpUBaeMOro IyHKTa HapyIlIalT IpoleccyalbHble Ipa-
Ba CTOPOHBI 3aILUTHI, TOCKOJIBKY HMPOTUBOpEUAT MOJOKEHUAM
cT.454. 2, ct. 48 u. 1, c1. 123 4. 3 Koncruryuuu PO [5], cr. 6
4. 3 1. «c» EBpomneiickoil KOHBEHIIMY O 3alUTE [IPaB YEI0BEKa
1 ocHOBHBIX cB0OOJ [6]. CyneOHas KOJJIErHsi MO yrojJOBHBIM
JenamM MOCKOBCKOTO FOpOCKOTO Cy/1a, pacCMaTpUBasi J10BOIbI
KacCallMOHHOM 5KaJI00BbI 110 CYIIECTBY, UCXO/IHIIAa 3 TOTrO (hakTa,
YTO «IpU3HAaHUE (HeEPATFHOTO 3aKOHA HE COOTBETCTBYIOLINM
Konctutynuu PO oTtHOCHTCS K UCKIIOUUTEIHHON KOMIIETEH-
nuu Koncturynuonsoro Cyna PO, u kakoro-iu6o pemeHus o
HECOOTBETCTBUU mnoyiokeHui 1. 5 4. 1 cr. 198 YIIK PD Kon-
crutynuu P® stuMm cyeOHbIM OpraHoM He IpUHUMAIOCh [7],
CJIeJOBATENbHO, SBJSETCS 3aKOHHBIM. JleHCTBHUTENBHO, Bce
MIONIBITKY NPU3HAHMS JAAHHOTO ITyHKTA (OTAEIBHO MJIM BO B3a-
UMOCBSI3U € 1. 2-4 4. 1 ct. 198 VIIK P®) nporuBopedarium
Koncrurynuu P® 3akaHuMBaIUCh BHIHECEHUEM OMNpEACICHUS
00 0TKa3e B IPUHATUM K PACCMOTPEHUIO KaI00bI [8].

2.2.4. 3HaKOMUTHCSI C 3aKITIOUYEHUEM JKCIIePTa, COOOIICHH-
€M O HEBO3MOYKHOCTH J]aTh 3aKJIIOUYEHHE U C IPOTOKOJIOM JIO-
poca dKCrepTa.

CornacHo npaBoBoii no3uimu KoHncturyiponsoro cyna PO,
obecrieunBasl peanu3aLuio JaHHoro npasa, YIIK PD o0s3biBa-
eT CIleoBaTes MpeIbsSBUTh OOBHHAEMOMY/IIOJ03PEBAEMOMY,
a TAKXKe €ro 3all[UTHUKY 3aKITI0YEHHE KCIIepTa U Pa3bsCHUTD EMY
MPaBO XOJATANCTBOBATH O HA3HAYCHUH JOTONHUTENBHOH JMO0
MOBTOPHOM CyJNeOHOM AKcnepTu3bl. MOXKHO yTBEp)KAaTh, 4TO
ciiefjoBaTelb 00s13aH 03HAKOMUTH OOBHHIEMOT0/TI0103PEBAEMOTr0
C 3aKJIFOYEHUEM JKCIIEPTa, CJIE0BATEIbHO, JAHHOE TIPAaBO HE SIB-
nsieTcst ()OPMANBHBIM MO OTHOMICHHIO K 11. 1 4. 1 cT. 198 VIIK P®.
HeBrlIoNHEHIE TaHHOW OOS3aHHOCTH 3aYacTyl0 TapaHTHPYeT,
YTO JOCTYI K IPABOCYAMIO OTPAaHUYMBACTCS ACHCTBUAMU JIOIK-
HOCTHBIX JIMII, YTO BIOCIICACTBUY MPHUNHSET YILEPO KOHCTHTYIH-
OHHBIM IIpaBaM U CBOOOIaM yYaCTHUKOB TIpoLecca. Psn pernenuit
CBHJICTEIIBCTBYET O TOM, YTO IPH HAJTMYUHU HApyIICHHUS KaJio0a 1o
c1. 125 VIIK P® nofsiexuT ya0BIETBOPEHUIO.

IIpu paccMoTpeHHMH TpaBa 3HAKOMUTHCS C ITOCTAHOBJIE-
HUEM O Ha3HAYCHUHU HKCIEPTU3bI U C KOHEUHBIM 3aKIIOUCHUEM
9KCIIEpTa BCTAeT BOMPOC, @ BO3MOXKHO JIM XOJaTaiicTBOBATH 00
03HAKOMJICHHH C MaTepuajaMu [ejla, Ha OCHOBAHUM KOTOPBIX
Oyzner npoBOIUTHCS 3KcrepTu3a? UeTKoro M OAHO3HAYHOIO
OTBETA Ha TaKOTO POJa BOIPOC HE BCTPEYAETCS B JOKTPUHE U
B 3akoHe. [Ipu anHanuze cyneOHOW NMPAKTUKKA Mbl MPUXOAUM
K BBIBOJly O TOM, YTO Cy[bl NPHUJIEPKUBAIOTCS MHEHHS, CO-
IJIACHO KOTOPOMY 3aKOH YETKO IPEINHUCHIBAET OO0S3aHHOCTH
3HAKOMHUTH OOBHHIEMOT0/II0I03PEBAEMOT0 C CaMMM IIOCTa-
HOBJIGHHEM O Ha3HAUEHUU KCIEPTU3BI U C 3aKIIOUEHUEM STOH
9KCHEPTH3bl, a YK€ 3HAKOMCTBO C MHBIMU MaTepHajlaMU yro-
JIOBHOTO JIeJIa IPOUCXOAUT B paMkax cT. 217 YIIK P®. Cneno-
BaTeIbHO, MOXKEM yTBepkaaTh, uTo YIIK P® mocranosnenmne
0 Ha3HAUCHUU CyIeOHOM AKCIICPTH3BI M 3aKIIOUCHUE dKCIIepTa
paccMaTpuBaeT Kak CaMOCTOSITENIbHBIE ITPOLECCyaIbHBIC TOKY-
MEHTBI, KOTOPBIE HE COCTOAT B MPSMOI 3aBUCUMOCTH OT JPYTHX
JOKYMEHTOB B KOHTEKCTE pealn3allii 3aKOHHBIX HpaB I10J10-
3peBaeMOro/00BUHSAEMOTO U €r0 3alllUTHUKA.

3 Cutyamnusi: UCIIOTB30BaHUE a/IBOKATOM PEIeH3WH Ha 3a-
KJIIOYEHUE KCIepTa.

[pencraBneHye peneH3uy Ha 3aKII0UeHNe Cy1eOHOI dKerep-
THU3bI, W, IO-JPYTOMY, PELIEH3UPOBAHUE IKCIICPTH3bI, HE SIBIISICT-
sl ISTUTUMHOM peakiiell Ha TOy4eHHOE 3aKIII0UeHNE IKCIIepTa.
TepMuH «perieH3NpOBaHME» HE 3aKPEIJIEH B yTOJIOBHO-IIPOLIECCY-
AJIbHOM 3aKOHOJIATENbCTBE, OJTHAKO JIAaHHOE JICHCTBHE UMEET Me-
CTO TMPU OKa3aHUU KBATU(PHUIIMPOBAHHON FOPUIMYESCKOM TOMOIIIH,
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a KpoMe TOro, B MOCJIeIHee BpeMs HabHpaeT Bce OOJBIIYIO pac-
MIPOCTPAHEHHOCTH B JIESTENHFHOCTH aIBOKATOB.

Jluma, 3auHTepecoBaHHbIC B OOPAIEHUH K CIICLHAIUCTY 3a
Jayel peleHs3Hy, B HalleM cilydae pedb MICT MPO aJBOKATOB,
HE BCer/la HOHMMAIOT CyTh Takoi peneHsuu. Crnenuanuct, Ko-
TOpPBII COCTaBIIIET PELIEH3HIO, [I0 CYTU HE IPOBEPSET BBIBOABI
9KCIIepTa, HE MPOBOJIUT CBOE HCCIEIOBAHUE, & HCKIIOYHTEIb-
HO TIPOBOJIHT aHAIN3 HA HAIWYNE WIN OTCYTCTBHE DKCIIEPTHBIX
omnbOok. Kiacchl 3KCEepTHBIX OMIMOOK JETalbHO paccMOTpe-
HbI npodeccopom E. P. PoccHHCKOI B HECKOJIBKMX Hay4YHBIX
paborax [9, c. 213; 10, c. 13—14; 11, c. 214]: at0o ommbOKwH,
JIoTHYecKie U (haKTHYECKHE, THOCCOJIOTHUYECKOr0 XapaKTepa;
OMIMOKY MPOLIECCYaTbHOTO XapaKTepa; OMIMOKH AeSTeIbHOCT-
Horo xapakrepa. CieoBaTeNbHO, IIPH COCTABICHUH PELCH3HN
CHELHUAINCT PACCMaTPHUBACT 3aKJIIOUCHNE Ha HAJIMYME WIH OT-
CYTCTBHE YKa3aHHBIX OIIMOOK. B ciyuae oOnapyxeHHs ToH
WM MHOH OmMOKM OIMCHIBAET TO, KAK JaHHAs OLIMOKa MOIa
MIOBIIUSATH HA TTOJIyYEHHbIE pe3yibTaThl. Hu B KOeM ciydae peub
HE UJIT O MPOBEICHIH HOBOT'O HMCCIIEIOBAaHMs HA 0a3e 3aKIro-
YeHWUsI, IIOCKOJIBKY 3TO (paKTHUECKH HEBO3MOXHO 0€3 TeX Mare-
pHAIOB, KOTOPbIE HAXOAWINCH B PACIIOPSHKEHUH dKCIIEPTa.

Perniensus Ha 3aKIIOUEHHE CHELMATINCTa HE CTaHEeT CaMOCTOs-
TEIbHBIM JIOKa3aTeIbCTBOM VI CyJa, OAHAKO YKa3aHHbIHA JIOKY-
MEHT MOXKET OBITb ITOJIO’KEH B OCHOBY TIPH COCTABIICHUH XO/aTaki-
CTBa 0 Ha3HAYECHHH JOTIOTHATETHLHOM M TOBTOPHOH SKCIIEPTHU3HL.

4. Cutyanus: BO3MOKHOCTb Ha3HAUEHUs JIOMOIHUTEIbHON
U (nm) moBTOpHOM dKcnepTussl (cT. 207 VIIK PO).

Xo/aTalicTBO O POBEICHUHU IOTIOJIHUTEIBHOM W TOBTOPHOM
9KCHEPTU3BI JOJDKHO OBITh JOCTATOYHO MOTUBHUPOBAHO, TIOCKOJIb-
Ky B IPOTHBHOM CIIy4ae JaHHOMY JEHCTBUIO HE OCYLIECTBUTHCS U
TaKue IeUCTBUS MOTYT 3aTATUBATh PACCMOTPEHHE JIeNa.

VYronoBHO-TIpolleCCyanbHBI 3aKOH JaeT pa3rpaHIYeHHUs,
B KaKHUX Ciydasx OyZeT Ha3HaueHa JOIOIHHUTENbHAs, a B KAKUX
nosTopHast skcrepTu3bl. CornacHo 4. 1. ct. 207 YIIK P® ocno-
BaHUSIMU JUISl HA3HAUEHUs JOIOIHUTENIBHON 3KCIEPTH3bI (1Ipo-
BOJIUTCS TEM K€ JINOO MHBIM JIMIIOM) CITy’KaT HeJJOCTaTO4Has sic-
HOCTh 1 (VJIM) TIOJTHOTA MPOBEICHHOTO HCCICIOBAHMS, a TAKXKe
B CIIyJasX BO3HHKHOBEHHs HOBBIX BOIIPOCOB MO YK€ HCCIEH0-
BaHHBIM oOcTosiTenscTBaM fena. CornacHo 1. 13 TloctaHoBre-
Hus Ilnenyma Bepxosnoro Cyaa P® or 21.12.2010 r. Ne 28
«O cyneOHOIl SKcIepTU3e 0 YTOJIOBHBIM JIefIaM», IO HeA0CTa-
TOYHOH SICHOCTBIO IOHMMAETCSI HEBO3MOXKHOCTb pa300paTbCs U
TOHSTH CMBICI U 3HAYEHHE TEPMUHOJIOTHH, METOIUKH, IPH3HA-
KOB 00BEKTOB, KpuTepueB otieHkH [12]. Y ykazaHHbIe HeOCTAT-
KU HEyCTPaHUMBI ITyTEM MPOBEJICHUS 1ONPOca dKCrepTa. B atom
ke myHKTe [TocTaHOBIEHMS PaCKPBIBACTCS OHATHE «HETIONMHOTA
HCCIIEIOBAHUS», @ UIMEHHO: 3TO TaKOE€ 3aKII0UYEHHE, B KOTOPOM
OTCYTCTBYIOT MOJIHOCTBIO MJIM YACTHYHO OTBETHI HA TIOCTABIICH-
HBIE ITepe]] SKCIIEPTOM BOIIPOCHI, OCTANCH HEYYTEHHBIMU 00CTO-
SITETIBCTBA, IMEIOIINE 3HAYEHHE TSl YTOJIOBHOTO JIeTIa.

Ha ocnoBanum 4. 2 ct. 207 VIIK P®, 4. 4 cr. 283 VIIK
P® u n. 15 IMocranosnenus [lnenyma Bepxosnoro Cyna PO
ot 21.12.2010 1. Ne 28 «O cyneOHOI SKCHepTH3e MO yrojoB-
HBIM Jenam» [4, 12] noBTopHas SKCIepTU3a Ha3HAYACTCS MIPU
HaJIMYMH COMHEHHMH B OOOCHOBAHHOCTH BBIBOJIOB JKCIIEPTa,
TIPY HATMYUH TPOTHBOPEYHHA B BBIBOJIAX, HEJJOCTATOYHOCTH ap-
TYMEHTALNH, HeNPUMEHEHUN MM HEBEPHOM IIPUMEHEHUH He-
00XOZAMMBIX METOJIOB U METOJIMK MCCIICAOBAHHMS, & KDOME TOTO,
ecau OyIyT yCTaHOBJIEHBI HAapyLICHUs IIPOLIECCYyalbHbIX IpaB
YYACTHHUKOB, KOTOPbIC MOBIHSIIH WK MOTJIH TOBIUSTH Ha pe-
3yJIBTAThl HCCIIEIOBAHUS M CAMH BBIBOJIBI.

[Ipu HanMYuKM MPUBEICHHBIX KPUTEPHEB CIIEIOBATENb HIIH
Cyd MOXET HA3HAYWTh IOBTOPHYIO WM JONOJIHUTEIBHYIO
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9KCIIEPTH3bI, B HHBIX CIyYasX HETOYHOCTH MM HESCHOCTH MO-
T'yT OBITH YCTPaHEHBI JOMPOCOM JIHIIA, IIPOBOAMBIIIETO SKCIIEp-
tn3y. Cornacuo ct. 74 YIIK P®, nokazanus sxcriepra sBISIOT-
Csl CAMOCTOSITEIIBHBIM JJOKAa3aTEIECTBOM U HE TIEPECEKaloTCs ¢
caMuM 3akioueHneM. Cliel0BaTelIbHO, €CITH MbI PacCMaTpHBa-
eM CIIydaii, TP KOTOPOM BBI3BAHHEIN HA JJOIPOC HKCHEPT ITOJ-
HOCTBIO TOJITBEPIHT MPABUIBLHOCTH CBOETO JK€ MCCIIETOBAHUS,
3aKJIIOYCHUE W TOKa3aHus OyayT IBYMS CaMOCTOSTENbHBIMU
JI0Ka3aTeIbCTBAMH, HA KOTOPBIE Cy1 MOKET CChIIIATHCS TIPH BbI-
HECEHUH CyJIeOHOro aKTa.

B at0i1 cBSI3U KpaliHe BaXXHO 3asIBJISITH 0O0CHOBAaHHOE (000CHO-
BaHMS JIOJDKHBI YETKO MCXOAWTD M3 3aKOHA) XOJATaliiCTBO O Ha3Ha-
YEHU! MOBTOPHOI/IOTIOTHUTENBHON JKCIIepTH3bl. B cocTaBneHnn
TAKOr'0 XO/IaTaliCTBa, OTBEYAIOIIEr0 TPEOOBAaHIIO 0OOCHOBAaHHOCTH,
MOKET TIOMOYb TIOJTyYCHHAs PELEH3HUs CIENHAINCTa, MOCKOIbKY
MMCHHO OHA MOXKET yKa3aTh Ha JIOMYIICHHE SKCIICPTHON OIIMOKH
B PCLICH3UPYEMOM 3aKIIFOUCHNH. BBIBOJIBI PEIICH3UH MOYKHO ITI0JIO-
KUTh B MOTUBHPOBOYHYIO YacTh XOZATAlCTBA, a CaMy PELCH3UIO
WCIIOJIB30BaTh B KauecTBe MpIIIOKeHHs. Het HeoOXommmocTn co-
CTaBIISITH XOJATaHCTBO Ha JIECSATH M O0JIee JINCTOB, TOCKOJIBKY TaKOH
JOKyMEHT OyZIeT CIIO’KHBIM K IIPOYTEHHIO, B CBSI3U C YeM €CTh PUCK
HOJT4HUTh OTKA3 B yJJOBJIETBOPEHUH XO/laTalCTBa.

OOGOCHOBaHHOCTh MOTHBOB Ha3HA4YCHHS JONOJHHUTEIBHOI/
MOBTOPHOH SKCIIEPTU3BI HCKIIOYHTEIBHO HCXOMAS M3 KpHUTeE-
pHEB 3aKOHOIATENHCTBA MOJATBEPIKIACTCS CyneOHOM MpaKTH-
KO, a caM OTKa3 He SBJSIETCSI HApyLIEHHEM IIpaB Ha 3alluTy
10/J103pEBAEMOT0/00BHHAEMOT0/0CYKACHHOTO.

CIIMCOK HCTOYHHUKOB

5. Cutyanus: BO3MOXXHOCTB BBI30Ba OKCIIEpTa B CyI JJISI JI0-
mpoca (ct. 57, ct. 282 VIIK P®).

VYV cTopoH ecTh MpaBo 3asBUTH XOJAaTaICTBO O BBHI30BE JKC-
nepTa Juid JAONpoca, OAHAKO YKA3aHHOE XOIATalCTBO JIOJDKHO
OBITh MOTUBUPOBAHO. be3 yKka3aHusi KOHKPETHBIX BOIPOCOB, 110
KOTOPBIM CTOPOHE HEOOXOANMO IOJIYYUTh OTBETHI, U TOTO, KaK
YKa3aHHBIE OTBETHI MOBJIMSIOT HAa UCXOJ JieJia 110 CYILECTBY, CY/I
HE YIOBJIETBOPHUT XOjaraiicTBo. B 0o00ocHOBaHWM X0jaraiicTBa
0 BBI30BE JKCIIEPTa MOXKET IIOMOYb IOJIydeHHasl OT CIIeHalIH-
CTa peLeH3Nus, B Cllyyae ecIy Uil pa3pelleHus] BOSHUKIINX BO-
IIPOCOB HE HYKHO NPOBOJUTH JIOTIOJIHUTEIIbHbIC HCCIICJOBAHMS.

3akJj04YeHue ¥ BIBOJbI

O0600111as PUBECHHBIN anrOPUT™M pabOTHI aJBOKATa IO
Jie7IaM SKOHOMHUYECKO HalpaBIeHHOCTH PU OKa3aHUH KBaJIH-
(bULMPOBAHHON IOPUIMYECKON TOMOIIN B YTOJOBHOM IpoIec-
ce, clelyeT OTMETHUTh, YTO B CIIydae €CIM JAaHHbIE IeHCTBUS HEe
BBITOJIHEHBI, TO CChUIKA HA HApYILIEHHUE IPaB B CY/I€ aresuIsiy-
OHHOHM W KacCallMOHHOW WHCTaHIUH HE OYJeT UMETh MOJIOKH-
TENBHBIX PE3YJIBTATOB.

Ha ocHOBaHMH M37I0)KEHHOTO MPUXOANUM K BBIBOZLY O TOM,
YTO TOJIBKO aKTHBHAs MO3UIMA aJBOKATa B YAaCTH €ro odparie-
HUS K CBEIYIUUM JIMLAM M MCIOJIb30BAaHUSA UM CIIELMAIbHBIX
SKOHOMMYECKHMX 3HAHUH B TAKTUYECKUX LENSAX — ITO EIUH-
CTBEHHBIH ITyTh K YCIENIHON pealn3alyy JIMHAN 3alIUThI, 110-
CKOJIbKY B ITPOTUBHOM CIIy4ae peaar3alis 3alUTHIKOM 3aKOH-
HO TIPEJOCTABJICHHBIX €My IIPaB HEBO3MOJKHA.
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JEUCTBHUE MEXJIYHAPOJHOI'O YTOJJOBHOT'O IPABA BO BPEMEHHA

12.00.08 — VYronoBHOE IPpaBO ¥ KPUMHUHOJIOTHS; YTOJIOBHO-UCIOIHUTENIBHOE [IPAaBO

Annomayusn. B cmamve uccnedyromes nekomopwie npoonemol
MemMnopanbHO20 OetCmaUst MeHCOYHAPOOHO20 Y20l08HO20 NPasd.
B uacmnocmu, 6 pabome paccmompen 60npoc yCmaHo8IeHUs:
MOMEHMO8 HAYANA U OKOHUYAHUS OCUCBUS. MENCOYHAPOOHBIX 00~
206008, KOMOPbIIL AHATUZUPYEMCSL 8 OBYX ACNEKMAX: B0-NEPBYIX,
NPUMEHUMENLHO K CAMOMY MEHCOYHAPOOHOMY 002080DY 8 YellOM,
a 60-6MoOpbIX, 8 OMHOWEHUU KOHKpemHo20 2ocyoapcmea. Ilpu
9MOM 8bLOETAIOMCS OCODEHHOCU, XapaKmepHvle Olsl 08YX OaH-
HbIX PA3HOBUOHOCEN OCUCMBUS MENCOYHAPOOHO20 002080pd.

Tax, xapaxmepusysi memnopanvhoe Oelcmeue MeNcoOyHa-
POOHO20 Y20106HO20 NPABA 8 YeloM, A8MOpPbl OMMEUAIom, Ymo
6 MeHCOVHAPOOHBIX 002080paX NPedycCMOmpeHo obujee npasuo,
Ymo nocneoHue 6CMynaiom @ CULy 6 COOmeemcmeuu ¢ NOpsIOKoM
u 8 oamy, Komopbwle YKa3ambl HeNOCPEOCMEEHHO 68 002060pe Ul

© Kusspkuna A. K., Cunpuenko E. B., 2022

CO2NACOBANbL MEACOY 20CYOapCmEamu, KOMopsle Y4acmeosanu
6 nepe2osopax no e2o 3aKmoyenuro. B mo ice epems npu onpe-
OeNIeHHBIX YCLOBUSIX 0020B0D UIU YACHTb THAKO20 002080PA MO2YT
BPEMEHHO NPUMEHATNBCA U 00 020, KAK MAKOU 002060p CHYNUII
6 cuny. Ymo xacaemes sonpoca 6cmynienus 002060pa 6 cuy ois
KOHKPENHO20 20CY0apCcmea, mo Ha MeXCOYHapOOHOM YPOBHe Npeo-
VCMOMPEHO HECKONbKO BAPUAHMOE BbIPAICCHUS 20CYOapPCIMEOM
coanacusl Ha 0053amerbHOCb Ol He20 002080pa.; NOONUCAHUE,
0bMeH OOKyMeHmamu, pamughukayusl, npunHsmue, Ymeepoicoenue,
npucoeouHeHue wu oot Opyeotl 6apuanni, 0 KOmopom 00Cmue-
Hyma 0o2oeopenHocms. Kax npasuio, mexcoynapoorsie 002060-
Dbl 8 Y20I106HO-NPABOBOIL Chepe mpedyIom pamugurayuu.
Ananozuunvim 06pazom agmopvl paccmampusaion 6onpo-
cvl npekpawenus oelicmasus 0ocosopa. Kpome moeo, 6 cmamve
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